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1. The Legal Structure of Home Rule in
Massachusetts

"Wltate\er thc particular issue is, /t./rc townl has to
undcrstand that altltoLrgh lhere is honc ruic, Iit only existsl within

this frantcnork. It rcallJ/ isn t true hone rule.

Tor tn  o l l i r  ja l  in  Creatc r  Bo: to r .

orne rule in Massachusetts is l lrore than a strictly legal concept, bLll
an understanding of it requires some familiarity \,vith certain foun

dational iegal provisions. Trvo pr-ovislons in particular are key: Article 89 of the
State Constitution bettcr knor,vn as the Home Rule Amendment (see Appendix
D lbr the text of the Holltc Rule Amendrnent)' and a state statute known as the
Horne Rule Proceclures Act.2 These two provisions rvcre adopted less than forty
years ago with the intertion of establishing hoDte rulc as a legal matter in thc
state for the first t ime.

Massachusetts's adoption oi the Horne Rule Amendntent carne relatively
late. The first wave of honre rule reform in the United States starred in 1875 and
lasted through the 1930s. Massachusetts missed this first lvave, but lt joined
other states in passing a constitutional guarantee oi home rule in a second rvave
of adoptions that began in the post-World War l l era. The inc.easing dcrnand
upon mLlnicipal govefnntents in Massachusetts, aiong with the time consunting
methods ol reacting to these dernands through special eDatrl ing legislation,
prompted the Massachusetts legislature to adopr with important lestrictive
rnodil lcations the Model Constitutional Provisions for Municipal Flome Rule
that had been proposed by the National League of Cities (then known as the
American Municipal Association). Formally adopted in 1963 and 1965 by tho
Massachusetts legislature, and approved by the people in 19U6, the l lome Rule
Amendment bccame eflective in 1967. To complement the constitutional arnend
ment and pronrotc uniform standards . . . sctting forth in greater the det.t i l  the
procedure to be followecl" in adopting a horne rulc charter, rhe Home Rule
Procedures Act rvas enacted by the legislature in l906.rj

The purpose of thc Hone Rule Anrendnrent is, by its own te.ms, to "grant

and confirrn to the people of every cily and torvn the rjght of self govet nance in
local rnatters.'4 The actual po$,er granted by the Arnendment can be classified
in three ways: Honre Rule Charter Autho.ity, Gencral I lonre Rule Authority, and
Honre Rule Pctit ion Authority. Thc tcrrn " home rule " is used in Massachusetts
to refer to all three of these features of the Home Rule Amendment. The term is



2 Dispclling Lhc Mytll of Homc Rulc

also used to refer to the general concept of local aLrtonomy e|nbraccd by the
''pu.pose" 

section of the Horne Rule Amendmentjust quoted, and rve rvil l  make
reference to that sense of home rule throughout the report as r,vel). Even though
these elements of horre rule invoke the same term, they play drainatically differ
enl roles in shaping both the praclicc ol municipaL flovernance and the percep

tlons of the degrec of local porver held by those charged with exerclsing it.

HOME RULE CHARTER AUTHORITY
N'lany of the local officials \!e surveyed associated the prinrary value of having
home rule with the process, sct lbrth in the I Iome Rule Anrendrnent and the
Horne Rule Proceclures Act, fbr obtaining a home lule charter To urldcrstand

what a home rule charter is, some general background on local governnental

cnarters r5 necesSaly.

A nunicjpalitys charter establishes the framework fb. its government. The

charter delincs the rnunicipality's organlzation, the responsibil i t ies of its officjals,

rlany of its pou'ers, and its relationship to its constituents- Among the thjngs a
charter typically determines is whether a rnunicipality is a city or a town, a clas-

sif ication that, in turn, aflects the o.ganization of locaL governance and the rela-

tionship betr,een the municipality and the state. Under state law, cit jes and towns

have dlfferent governmental structures- Cities are nranagecl by a city council and

an executive official (a rlayor or a city rnanager). Towns, by contrast, preserve the

opcn town rnecting or the representative to[,n meeting as their go\ ernins bud].;

This difference in classification is important in Massachusetts. The irnpact of state

statutes and procedural regulations nay differ depending on the rnunicipality s

classification as a city or tor'r 'n. Tor,vn by laws, for examplc, require the approval

of the state Attorney General, whereas city ordinances do not."

Benefits of Home Rule Charter Authority
Prior to the adoption of the Horne Rule Arnendrnent and the Horne Rule

Procedures Act, local governments could not adopt charte.s u'ithout obtaining

state legislative approval. The home rule grant changed this situation by author

izing nlunicipaiit ies to adopt new charLers on their o$'n; these are the charters

nou' knorvn as home rule charters. Notwithstanding this new option, many

municipalit ies continue to rely on non home rule charters. Some municipalit ies

have special act chartcrs chartcrs adopted by the state lcgislaturc for the

municipality in question, usually at local request- These special act charters, such

as the one that governs the City of Boston, often pre date the Home Rule

Arncndment. Other non home rule charter municipalit ies have charters adopted
pu.suant to Chapter 43 of the Massachusetts General Laws, a section that sets

forth various "model government plans" that local voters may select.T This

method of adopting a charter is applicable only to municipalit ies $'anting a city,
rather than a to\, 'n, fo.rn of governrnent. Finally, some towns have no charter
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These tolvns instead ope.ate under "a series of general laws, acceptancc statutes,
bylarvs, and special acts that define the to\\ 'n s corporate identity. "3

Against this background, the state constitutional grant of the home rule
charter making power is not without significance. A honte rule charter nccds no
stalc legislative stanp of approval to becomc la$'; it is entirely a product of local
decision.e Home rule chatrters mar- be drafied by a locally-elected charter com
rnission and may take effect if thcy win approval by a local referenclurn."' A
number of respondents idcntif ied the grant of honte rule charter authority as an
important means by whicll municipalit ies could professionallze (Boxborough),

consolidate (Cohasset), and clarify (Boxborough) their governmental structure.
Sevcral intervier,vees reported that their municipalit ies Llsed the p.ocess to change
elected positlons to appointed positions without seekjng state approval
(Ash land) .  Accord ing  to  the  Depar tnent  o f  Hous ing  and Communi ty
Developrnent, the trend of honre rule clrarters has been to consolidate the power

of nrunicipal gove.nnlents. These changes include reducing the size of represen-

tative town meetiDgs, changing traditionally elected offices to appointed stzrtus,

creating of strengthening rnanagclnent positions, and consolidating related

departrnents.r I More than half of honre rule charters havc also added recall pro

visions to check elected ar.rd appointecl officials.l2

Stil l , i f the state constitu[ional grant of home rule amounted only to the con
ferral of the home rule cha.ter-rraking power. it would not be surprising to find,

as we did, that many local offjcials regard home rule in Massachusetts as weak.

The adoption of a horne rule charter does not give a municipality any authority

that it would not other\vise be able to obtain. Rcgardless of what kind of char

ter they possess or even whether they have a charte. at all all inunicipalit ies

can exe.cise the general grant of home rule authority and uti l ize the home rule
petit ion process authorized by the Honre Rule Amendment. Indeed, a city with

a horne rule charter can end up beinll just as constrained in its actual authority

even nrore constrained than a city that traced its ctrartcr to a spccial ac[ fronr

the state legislature. The significance of the home rule charter is purely proce-

dural. An offlcial from Mill is sumrned up the situation this rvay: 
'Horne 

rule is
good in terms of town organization, but in terms of taxation and .egulation, it 's

all driven by the state. " An official frorl the town of Franklin agreed rvith that

assessment: "You have the right to establjsh your own form of government here
in Massachusetts, but even that's constrained, to a certain degree, by what the

[Home Rulc Procedures Act] says. . . . So they say, 
'well, you've got home rule.'

But even though we have horDe rulc wc have to do a lot of things the way that

t t rey  want  lus l  to  do  i t . '

Limits on Home Rule Charter Authority
As the Franklin ofTicial indicated, the degree of procedural freedon that the

horne rule charter making por,ver confers can be overstated. Many non home
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rule charter rDunicipalit ies that we surveyed were not eager to pursue tlte path fbf
charter adoption, revision, or anlendment that thc Hone Rule Amendment has
made available. Thcse respondents noted that it is often easier Lo secure charter
changes irom the state legislature, by spccial petit ion, than it is to adopt an
entirely new horne rule charter or to hold a refercndunt to arnend an existing one.
Bearing out this sentiment, as of N4ay, 2000, only 30 of the l0l munjcipali[ ies in
the Boston metropolitan a.ea had adopted a home rule chartcrr3 Mo.e towns

\25/79 ot 32 percent) than cit ies (5122 or 23 percenr) had done so, pcrhaps
because the towns perceived a need to professionalize their governance structure
more offen than cit ies, r,vhich may already have done so." Most home rule char-
te.s lravc been adopted by tou,'ns wittr populations between 10,000 and 25,000.r5

The complicated process thar stare law sets forth fbr horne rule charter adop-
tion, revision, or amendment plays a role in ensuring that the statc legislative
petlt ioir route fbr charter-definit ion remains attractive. The state mandated pro-
cedure fbr home rule charter adoption not only requires local voters to.lpprove
the final charter in a referendum but also requires them to nominate, approve,
aDd select a charter commission responsible for drafting the new charter ln the
interest of democratic efficiency, the establishment and selection of the commis
sioD is done sinrultaneously. The voters are thus confronted with a ballor that
tirst asks them whether the tou,n should adopt a charter cornmission, and. if rhey
answer "ycs,' continues on to ask them to selcct rvho should be on the comnris-
sion.rb Malden is one of the municipalit ies whose attcmpt to fo.m a charte r conr
nission was denied in local referendum. A Malden official told us that the denial
had mo.e to do with the complexity of the process than a genuine local belief
that a new charter was unnecessary.

The denial of Malden's charter was by no mcans a unique event. Between
1983 and 1993, only 25 of the 44 charter connlissions that were electod
stateu,ide produced a final charter that was ultimately approved an adoptiorl
rate of only 57 percent.rT Thus, a locality contemplating whether ro adopt 1ts
own chartel locaily must weigh thc time and expense of the efforr involved in
forrnulating a home rule charter against the realitv that the process may not pro-
duce any change in the governnlental structure.

In addition to confusion about process or disagreenrent with the substaDce
of proposed ctrarter p.ovisions. one explaitation for the significant nurnber of
defeats fbr home rule charter proposals may be the structured rigidity of the
home rule charter procedure. The process for adopting a nelv chartcr is t ime
consuming and can be a signil icant drain on a locality's resources. The charter
commission is allorved to deflne its own iDternal procedure and structure, and
this, in turn, allows lt to hire personnel and prepare comntission rcports at the
expcnse of the municipality. ' '  But the process js l imited by the Horne Ruie
Procedures Act to 18 months.re if within that t ime periocl the commission fails
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to produce a charter proposal, or produces a cha.ter proposal that is not
approved by thc local legislature and general electorate, all expenses arc r,vasted.

Relatedly, the home rule charter process subjects any charter p.oposal to a
binary yes/no approval process- Ii any element of thc charte. propos.rl is unac-
ceptable to the local legislaturc or the electorate at large, no options are avail
able that would allow the municipality to negotiate and change that element jn

order to salvage what has already been done without going through thc entire
charter adoption process all over again.2" Tlre Home RLrle Protedures Act thus
prevents the charter proposal from being open to debate, negotiation, or amend
menL once it has been clenied.' '  Of .,ru..", open hearinSls and paeliminary feports
provide opportunities lor the municipality to influence the drafting of the flnal
report. Sti l l , the mandated time frarne of the home rule clrarter procedure pro-
vides only a l lmited period within which comprotnises can be nradc befbre the
whole process is lost.

Advantages of Petitioning the State and Foregoing Home Rule
Charter Authority
These state-rnandated constraints might explain r'" 'hy elght l l lunicipalit ies jn the
region22 sought special act charters, instead of going through the honte rule char
ter process, after the Home Rule Arnendment r,vas passed. Even though a special
act cha.ter rcquires state legislative approval, a nunicipality could well decide
that obtajning state approval necd not be mole time consuming or invasive of
local control than the home rule charter process. According to sevcral respon,
dents, special act charters, rvhich are init ially formulated loca1ly, oftcn pass
through the stare legislature with l itt le controversy and debate if the charter does
not inf.inge on state po$'er. Morcover, if there are problens rvith the charter that
the state legislature identif ies, the nlunicipalit ies can be told what part to amend
and be given an opportunity to do so without having to start all over Even
though the state often rcquires specjal act charters to be approved through ref,
erendum, in the end the lnunicipal governtnent l lr ight sti l l  have more control
ove. the drafting, t iming, and nranagerrent of the charter proposal than it would
through the hornc rule charter proccss, lvith its l irrited time fiame and clelega,
tion of the drafting process to a scparately elected cornmission.23

The state legislative petit ion route nlay turn out to be more ernpo\\'ering
\rhen it cornes to amending a charter as r,vell. Thc state constitutional grant of
home rule pernrits home rule charters to be amendecl locally by referendum. The
state has also granted non home rule municipalit ies the pe.mission to m.rke char-
ter anlendments wjthout slate approval through a local referendu-." Th"r"
grants of the power to arnend a charter locally .rre designed to free ]ocalit ies fronr
seekinfl out state legjslative permission for changes in inunicipal strr-lcture that
ntay beconre desirable. Yet, whether or not the amendmcnt is to a home rule
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charter, state law requires that evcn minor local amcndments be adoptcd through
a local referendunr. For that reason and because most charter amendnrents pro
posed to the state legislature pass many officials told us that it often seems eas-
ie. to pursue the special legislation route fbr amendment rather than the
supposeclly nore empowerinfl one that the state constitutional grant of horlte
rule purported to secure.

The referenda requireinent for enacting or amcnding honte rule charters
il lustrates a more Eleneral poinr that is crit ical to understanding horv home rule
functions in I\{assachusetts. The laws Elrantjng home rule power often l imit local
decision making in thc very process of authorizing it. Thc charter provisions of
the Home Rulc Anendment, lbr example, do not enrpower municipal gove.n,
I}reDts. Instcad, the hone rule charte. proccdure transfers the final autho.ity for
approval of a charter from tl le state to the municipality s constituents, bypassing
municipal governments. The main control that municipal governments possess
over the charter adoption process is to act in an advisory capacjty to the charter
commission. Unlike the special act charter legislation, thc municipal governrnenr
has l itt ie power over the actual drafting of rhe charter and lacks the abil ity to
make changes to it without having to rcjcct it completely. IDstead, it must sub-
lrit t l le cllarter comn'l ission's final proposal to the electorate for a vote.2s
Although the Home Rule Amendrnent nakes control over the charter adoption
process mo.e "local in one deflnit ion of thc term, in other $ords, the deflnit ion
of " local ' as the voters acti irg in a referendum can rnake the p.ocess nlorc unpre
dictable and less efficicnt than specjal act charter legislation. Of course, for somc
municipalit ies, having the involvement of thc community in public hearlngs and
casting votes is rnore than an adequate reason to undcrgo the home rule charter
process rathe. than to petit ion the state for charter approval or amendment. For
others, howevef. jt may seem ]ike a great burden, particularly lvhen the issue at
stake is a relatively discrete onc. In such instances, the state legislativc petit ion
route fbr all the risks that attend tire involvement ol the statc in such local nrat-
ters Dray prove to be nrore invit lng, even nlore empo\,vering, for a local corD
munity that wishcs to reorganize its governmental frarne\vork.

Finally, localit ies mighr turn to the state pctit ion process becausc they have
no other choice. Ttre por,ver to arnend a charter locally does not include the
power to disregard contlicting state legislation.Zo lf state law dictares certain
aspects of internal municipal structure that local officials rvish to change, tlrere
rnay be no meaDs of changing those aspects without seeking state legislative
assistance. [n fact, even if towns or cit ies are mere]y worried that state statutory
requirer)cnts might confl ict with their proposed charter changes, ttrey may be
hcsitant to risk taking action locall),. Local officials, therefore, do not always
experience the process of obtaining state legislative permission for charter
amendments as a freely chosen one. Noq for that matter. do they always expcri
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ence that process as a pleasant or cmpowering one. An offlcial frorn Malden
cornplained: "Evcry time we make a change to our charter we have to do a home
.ule petit ion, and it 's a pain most t inles. . . . l t takes too rnuch time to get these
changes through too many stages in the process. And its wrong that people
from Longnreadorv have control ovcr whats €loing on here in Malden. These
were internal structural changes and we sti l l  have to go before a committee
because a representative not from Malden \{,as conce.ned that the people didn t
know about it. It 's a cumbersonre process and it bothers me that people can ques
tion what s bcst tbr Malden u'hen they might not cve n l ive close to herc. "

GENERAL GRANT OF HOME RULE AUTHORITY
While much of the Home Rule Amendntent focuses on organizing nunlcipal
government, section 6 fbcuses on the substance of what cit ies and towns nray do
once organized. At f irst biush, section 6 appears to grant Massachusetts cit ies
and to$'ns thc abil ity to exercise power in very broad tcrms: without any specific
state legislative delegation of authority, cit ies and towns can exercise any power
that the state legislature could lav"'fu1ly delegate to thenl. Focusing simply on this
introductory dclegation of power, one night conclude that the Home Rule
Amendnrent grants a great deal of aLrthority to the state's nunicipalit ies. It would
seenr to establish a broad presunrplion in favor of local polver. Such a conclusion
would, hor,vcveq be lvrong.

Limits on the General Grant of Home Rule Authority
The I lome Rule Anrendment s broad constitutional delegation of power is l im-
ited in two significant respects. One of these lirnitations, lar.gely detailed in sec
tion 7, cstablishes a l ist of topics over r,vhich cit ies and towns have Do horne rule
authority. These exceptions to the municipal home rule authority are the po\,ver
to (1) regulate elections; (2) Ievy, asscss and collect taxes; (3) borrow money or
pledge the credit of the city or town; (4) dispose of park land: (5) enact private
or civil lalv governing civil relationships except as incident to an exe.cise of
mLrniclpal power; and (6) define and providc for the punishntent of a felony or
to impose imprisonment. The Massachusetts Suprenle Judicial Court has also
carved out other areas as being of insufficiently 

' local" 
concern to fall \,vithin the

general home rule grant. For example, invoking thc principle that that localit ies
lack home rule potver to regulate 'areas 

outside a municipaljtys geographical
l imits." the court has invalidated a town bylaw that barred rhe removal of
gravel from its territory because of its impact on load construction throughout
the Conmonlvea lth.27

These lestrictions have prevented rnunicipal home rule fronr conferring local
aLrtonorny, as both a survey of the relevant case larv and our interviews u,ith local
officizrls revealed. Trvo of the l imitations ntentioned in section 7 l inr[atrons nor
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conlained in the state constitutional grants of home rule in rnany other states
have been particularly significant. The prohibit ion against levying and assessing
taxes restricfs a municipality s abil ity to gene.ate revenue- and lack of money is
oire of the principal concerns of ciry and to',vn officials in Massachusctts. The
inabil it l , to govern private o. cjvil relationships, a conveniently broad concept,
has served to curb the exercise of rrunicipal po$'er in nany irnportant ways. The
inlpact of these limitatlons on hone rule authority is examined in more detail in
later sections of this report.

Another najor l imitation irnposed by thc Home Rule Arncndment has been
equally important. Section 6 enables cit ies and towns to cxercise their honrc rule
po*'er only to lhe cxtent thei. actions are "not inconsistent with the [statel con,
slitution o. lthel laws" enacted by the state legislature. The flome Rulc
Amendment, in othe. wo.ds, pcrmits the state to overrule any local decision on
any lDatlcr at any tinre. There is, then, no local autonomy in Massachusetts if
' 'autonorny' 

means the abil ity to detern)inc local poljcy without state control. So
strong is the state's ult intate powcr to overrule local actiolt that it lnay even deny
a city or lou,n the abil ity to elect its own government. As the Supreme Judicial
Court has explained, home rule notlvithstanding, there js no state "constitu-

tional right to an elected tbrm of nrunicipal governntent" in Massachusetts.2E
" The state legislature's authority, " the cou.t said, ' includes 

the power to choose
to providc an appointivc. rather tlran elective, tbrtn of tnunicipal governltent. '2!)

The states virtually unliorited por,r 'er to overrule local actton i lecomes
inlportant \, 'henever a city or towo \vants to exercise thc power granted it by the
Homc Rule Amendntent. A key question for a municipality contemplating such
an action is lvhether the state legislature has enacted legislation that $'ould con-
fl ict $' ith its proposed policy. If the stare leglslature has done so, the state p.e-
vails. As an official from Medfield put it: lThe] legislature, by taking acrion. can
preclude thc local co r runity f iom usiltg the Home Rule Arnendrrent to accorn
plish anything. . Local govefnnlcnts are creaturcs of the Conrnronrvealth of
Massachusctts. They havc not been able to exercise independent authority
beyond the rope that the legislature n,i l l  allor,r 'thenl to extend thenlselves on.'

The legal tcrm for deterrnining whether thc srare has adoptcd conflicring leg-
islation is preernption. Every statc in the nation cmpowers its statc legislature
to prccnlpt local ordinances. But nrany states l iDrit preemption [1ore than
Massachusctts does. The steltes power to preempt is particLlla.ly significant in
Massacirusetts because, as construed by the state courts, a local ordinance can be
iound inconsistent with state iaw--and thus p.eempted even without a specific
state statute ove.riding it. ft is enough if the srate is fbund to have dcait wirh the
gencral subject nratter in a ntanner that, by i lnpllcatbn, denies loc:i l po\re. to
act."'Even state statutes that authorize local gove.ndrents to act may be cor-l
strued by courts' or interp.eted by local officials as inpliedly prcempting
other actions that the state has not already authorized.
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Appendix D

ARTICLE LXXXIX
(Home Rule Amendment)
Ar t ic lc  I I  o f  the  A. t i c les  o f  Amendment  ro  the  Const i tu t ion  o f  the
Cornrnonrvealth, as anended by Article LXX of said Articles of Antenclrner.it, is
Irereby annulled and thc fbllowiirg is adopted in place thereof:

ARTTCLE ll. Secrroru 1 . R|GHT oF Locnr Selr-GovenNMENT. lt is the inrention
of this article to reaffirrn the customarv and traditional l iberties of thc people
u'ith respect to thc conduct of t l leir local government, and t.J grant and confirm
to the people of every city and torvn the right of self gove.nntent in local nrat
tcrs, subject to the provisions of this article and to such standards and requi.e-
r)lents as the general court mav establish by larv in accordance with the
provisions of this article.

SEcrtoru 2- Locar Powre To ADopT, REVtsE oR AMEND CHARTERS. Any ciry or
lown shail have the power to adopt or revise a charter or to arncncl its existing
charter through the procedures set fbrth in sections three and tbur. The p.ovi

sions ol any adopted o. revised charter or any charte. antendntent shall not be
inconsistent with thc constitution or any laws enactcd by the generat court in
conformity with the powers rescrved to the general court by section eight.

No to\,vn of ferver than twclve thousand inhabitants shall adopt a city form
of government, and no town of ferver than six thousand inhabitants shall adopt
a forrn ol governrnent providing for a town meeting l imited to such inhabitants
of the torvn as may be elected to meet, deliberate, act and vote in the exercise of
r l l L , c o r p o t a l e  p o \ \ c f \  o f  t l t c  l u w n .

Sgcrtolt 3. PRocEDURE FoR AooproN oR REVtsloN oF A CHARTER By A Clry oR
TOWN. Every city and torvn shall have the power to adopt or revise a cha.ter
in the follorving manner: A petit ion for the adoption or revision of a charter shall
be signed by at least f ifteen per cent of thc nurnber of legal voters residing in such
citv or town at the preceding state election. Whenever such a petit ion is i i led with
the board of registrars of voters of any city or to\,vn, the board shall within ten
days of its .eceipt detennin(] the sufTiciency and validity of the signatures and cer
tify the .esults to thc city coLrncil of the clty o. board of selectmen of the town,
as the case may be. As used in this scction, the phrase " boarcl of registreirs ot vot
ers shall include any local zruthority of djffe.ent designation which perfbrms the
duties ol such registrars, and the phrasc city corlncil of the city or board of
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selectmen of the town' shall include local autho.it ies of dif lerent designation
perfbrming the duties of such coLrncil o. board. Objections to the sufficiency and
validity of the signatures on any such petit ion as ccrtif lecl by rhe board of regis
trars of voters shall be made in the same nlaDner as provided by larv lor objec,
l ions to nominations fbr city or to$'n oll lces, as the caso may be.

Within thirty days of receipt of certjf ication of the boa.d of registrars of vot-
ers that a petit ion contains sulficient valid signaturcs, rhe city council of the city
or board of selectrnen of t irc town shall by orcler provide for submitting to the
voters of the city or town the question of adopting or revising a charter and fbr
the nomination and election of a chartcr commission.

If the city or to\,vn has not previously adopted a charter pursuant to this sec-
tion, thc question submitted to the voters shall be: 

'Shall 
a commission be

elected to frame a charter for (name of city o. town)?" If the city or town has
previously adopted a chzirter pursuant to this section, the question subrnitted to
the voters shall be: "Shall a commission be elected to revise the charter of (name

of clty or torvn)?'

The charte. commission shall consist of ninc voters of the cjty of to\,vn, who
shall bc clccted at large without party or polit ical designation ar the city or town
electioD next held at least sixty days after tho order of the city council of the city
or boald of selectrnen of the torvo. The narnes of candidates for sucn commrs
sion shall be l isted alphabctically on the ballot used at such election. Each voter
may vote for nine candidates.

The vote on the quostion submitted and the clection of the cha.ter conrmis
sion shaii take place at the sarne tirre. If the vote on the qucstioD submitted is in
the affirmative, the nine candidates receiving the highest number of votes shall
be declared elected.

Within [ten months] af'ter the election ol thc mernbers of the charter corn-
rnissi.rn, said commjssion shall submit the chartef or reviscd charter to the city
council of the city or the board of selectmen of the towr]. and such council or
board shall provide fbr publication of the cha.ter and for its submission to the
voters of the cily or tou'n at the next city or to$'n election held at least two
months afte. such submission by the charter conlrnission. If the charter or
revised chartcr is approved by a [lajoriry of the voters of the city or town votir.rg
thereon, it shall become ellective upoir the date flxed in the charter. lsee
Amendments, Art. CXIIL]

Srcrroru 4. PRoCEDURE FoR ANTENDTVENT oF A CHARTER By A Ctry oR TowN.
Every city and towir shall have thc power to amend its charter in the following
manner: The legislative body of a city or town ntay, by a tq,o thirds vote, pro-
pose amendments to the clrarter of the cify or to$,nt provided, that l l  l  amend
nlents of a city charter nay be ploposed only $'ith the concurrence of the mayor
in every city that has a rnayor, and f2l any change iD a cha.ter relating jn any
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way to the composition, mode of electjon or appointntent, or terms of office of
the legislative body, the itayor or city nanager or the board of selectmeD or town
rnanager sha11 be ntade only by thc procedure of charter revision set forth in sec
I10n tnree.

All pfoposed charter amendrlrents shall be published and submitted for
approval in the same manner as provided for adoption or revision of a charter.

SEcTtoN 5. REconotruc oF CHARTERS AND CHARTER AMENDMENTS. Duplicate
certi i lcates shall be prepared setting forth any charter that has been adopted or
revised and any charter amendments approved, and shaLl be signed by the city or
town clerk. One such certif icare shall be deposited in rhe office of the secreta.y
of the commonr,vealth and the other shall be recorded in the records of the city
or lowD and deposiaed among its arcll ives. All courts may take judicial notice of
charters and charter antendments of cit ics and towns.

SEcTroN 6. Govtnrun,lrrurnr Powens or C[rEs nruo Towrus. Any ciry or town
may, by the adoption, amendrnenr, or repeal of local ordinances or by laws,
exercise any power or function r"vhich the general court has power to confer
upon it, which is not inconsistent with the constitution or larvs enacted by the
general court in confornity with powcrs reserved to the general court in con-
formity with por"vers reserved to the general court by section eight, and r,vhich is
not denied. either expressly or by clear inrplication, to the city or town by its
charter. This section shall apply to every city and town, whcther or not it has
adopted a cha.ter pursuant to section three.

SEcTloN 7. LrMrTATroNs oN LocAL PowERs. Norhing in this arricle shal be
deemed to grant to any city or town the power to (l) fegulate elections other
than those prescribed by sections three and four; (2) to levy, assess and collect
taxes; (3) to borro',v money or pledge rhe credit of the city or town; (4) to dis-
pose of pa|k land; (5) to enact private or civil law governing civil relatlonships
except as an incident to an exercise of an independent ntunicipal power: or (6)

to define and provide fbr the punishment of a felony or to i lnpose inprisonment
as a punishment for anv vioiation of lawl provided, however, that the foregeing
enumerated po\'vcrs mzry be granted tly the general court in conformity wjth tl le
constitulion and with the porvers reserved to thc general cou.t by section elght;
nor shall the provisioDs of this a.ticle be deerned to dinlinish the powe.s of the
judicial dcpartment of the cornlnon$'ealth.
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SEcTtoN 8. PowERs oF THE GENEML CouRT. The general court shall have rhe
power to act in relatiolt to cit ies and towns, but only by general larvs which apply
alike to all cit ies or to all towns, or to all cit ies and towns, or to a class of not
fewer than rwo, and by special la\,vs enacted (1) on pctit ion fi led or approved by
the voters of a city or town, or thc mayor and city council. or other legislatjve
body, of a city, or the torvn rneeting ol a town, with respect ro a law relating to
that city or town; (2) by a trvo-thirds vote of each branctr of thc gene.al court
follor,ving a reconrnendation by the governor; (3) to erect and constitute rnetro
politan or regional entit ies. cmbracing any t\4'o or more cit ies or towns or clt les
and tow,ns, or established with othcr than existing city o. to$n boundaries, lor
any general or special public ptrlpose or purposes, and to grant to thcse entit jes
such powers, privilegcs and immunities as the gcneral court sha11 deerrr recessarv
or expedient fbr the rcgulation and government rhereof; or (4) soiely for the
incorporation or dissolution of cit ies or towns as cot-porate entit ies, alteration of
city o. town boundaries, and merger or consolidation of cit ies and towns, or any
of these natte.s.

Subject to the foregoing requirernents, ttre general court may provide
optional plans of city or town organization and government under lvhich an
optional plan may be adopted or abandoned by majority vore of the voters of the
city or town voting thereon at a city or town electionl provided, that no totvn of
fewer than tu'elve thousand inhabitants may bc authorized to adopt a city fo.nt
of governrnent, and no to$,n of fewer than six thousand inhabitants may be
authorized to adopt a fbrnl of town gove.nment providing for town meeting l im
ited to such inhabitants of the to\,vn as may be electcd to meet, delit lerate, act and
vote in the exercise of the corporatc polvers of the to$'n.

This section shall apply to cvery city ancl town whethcr or not it has adopted
a charter pursuant to section threc.

Srcrtoru 9. Extsrtruc Spfctnr LAWS. All special larvs relating ro individual
cit ies or towns shall remain in effect and have the force of an existing city or
town charter, but shail be subject to amendment or repeal through the adoption,
revision o. antendment of a charter by a city or to\,vn in accordamce with the pro
visions of sections three and fbur and shall be subject to amendll lent or repeal by
laws enacted by the general court in coniorrnity with the powers reservcd to the
general court by secrion eight.
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NOTES

CHAPTER 1

l i t4ass Const. art.  LXXXIX (amended lg66) (arnending N4ass Const. amend. art.
I l ,  S  2 ) .

2. Mass. Cen. Laws ch. 438 (2003).
3. . fcrhn W Lenrega, 5' tatc and Mur)icipal Covcrnnnt Hottte Rult.  in 1967 Annual

Survey of Massachusetts Law, S 16.2. at 264 (quoring Covernor Vb$e) See also
B loom v .  C i t }  o f  \ \ b r ces te r ' ,  363  Mass .  136 ,  143 ,  293  N .E2d  268 .  273  (197a3 )
(descfibing the history ol thc l lonre Rule Amendment).

4. I \{ass. Corst. art.  LXXXIX, $ 1
5. State la,"v prohibits any municipal i ty with less rhan l2 000 resjdents from classi iy

jng j lself  as a city. 1d. at S 2 It  also prohibits anv municipal ir),  wlth less t lran 6.000
residents l ioD using the rcpresentative tou,n meeting ibrrr of local government. in
which the town Irreel ing acts through repaesentaLives elected b\ to$'rr residents. Id.

6. The issue is |o1 entirelv fre. ofcomplication. Although N4assachusetts la\\ ,  specif i
cal lv states that bv ]a\, !s require the approval ol the Altorney Ceneral,  Mass.
Cen. Laws ch.40, S 32 (2003), the Massachusens Supreme Judicial Court -"xplainecl
that this statute was equally appl icable to city ordinances. see Forbes v. Wobum,
306  N lass .  67 ,69 ,27  N  [ . 2d  733 .734  (1940 )  (no t i ng  rha r r  " t owns  and  by  ] aws
are 1() be trealed svnonvmouslv lvi th city" and ordin: lnces" fespectively unless
such construction would be repugnanl lcr Lhe provision oJ any act, especial ly relat
ing to such cit ies or distr icts. );  scr: a/so Mass. Gen. Lal ls ch. 10, S I (2003)
( F,xcepr as otheNvise expressly providecl .  .  .  al l  laws relat ive to towns shal l  appl)
to cit ies.");  Mass. Gen. Laws ch 4, S 7(22) ( 'Ordinance',  

as appl jecl to cit ies, shal l
be synonvmous with by larv. ").  Nevertheless, the court found that \Voburn. the city
in question, \ \ras not bound by the approval requirenlent fbr L\\ ,o reasons. First,  the
corrrt  roted that a separate provision of the gereral laws granting ntai 'ors veto
power over ordinances states that i l  thefc is no objection to an orcl inance by the
maliof within ten days, or i f  the veto rs overturned by a t\ , !o thirds vote ol the local
legislai ive autlrori ty, then thc ordjna ce shal l  be in fbrce. '  see Fo.bes, 306 \, , Iass.
at 7l 72 (quoring Mass. Gen. Laws ch. 39, $ 4). The court noted rhai the subse
quent sl. i tLl tc regardi g Lhe mavoral velo power impliedly dicl  awav with the
Attorney Ceneral approval requireitent since there is no t inie for an approval i i  the
ordinance is i  force immediatelv upon the absence ol i t  veto within ten days or
the veto being overturned. Id. Second, thc court Ibund that ci ty charters adoptecl by
almost al l  ci t les adopt, alter, or rejeci the veto potver provision ol section 4 of chap
ter 39 for ordinances passed b1 a single legislat ive body. See id. ar 7 I  73. And in
doirrg so. \Voburn, along with possibly al l  olher cit ies that took such action in their
charters. also dispensed with the Attorne! Ce\reral approval requirerrent by indi-
rert ly stat ing $hen l i lws would come into el lect a d foreclosing the opportunity for
an approval by the state off icial.  Although the court explaineal that their " feview of '
lagislal ion shows that i t  is impossit j le, without examjninl j  everv city charter. to be
sure that there is no city to \ ,vhich th-" A ontev Ceneral approval requirement is

1 0 1
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applicable, analvsis indicates that this may indeed be the case. Id. at 74.
The courts decision in 1940 rel lected the legal structure then in place. Since city
chartels at thal l inte were al l  special legjslat ive acts passed by the state. i t  made
sense to conclude that provisio s in a charter could trump requirements set Ibrth in
a general state slatute. Nevertheless, considering that, under the Home Rule
Amendnlent, charters can be adoplecl local lv without slate part icipation. i t  is nol
clear $l lether cit ics can sLi l l  include language in their chartcr to avoid the approval
requirement of chapter 40, section 32. lndeed, i t  can be argoed that any l tome rulc
chartel that includes language similar 1(] that $'hich exempted Woburn f iont the
approval requirement would be inval id for confl icl ing with exist ing state la\! ,  wlt ich
rneans lhit t  exist ing state larv rvould have to prevai l .  See Home Ru]e Proceclures Act,
Mass. Gen. Laws ch. 438. $ 9(b) (requir lng the Atrorney General to f i le a reporl
documenting any confl icts between the Charter and the state consti tut ion or exist
ing state law).

7. Mass. Gen. Laws ch. 43 The sections in this chapter describe six model ci lv gov
ernments that can be adopted labeled A" through "F. lhe Home Rule
Procedures Act places al effect ive freeze on t l te adoptLon ol these niodel [ jovefn-
ments according to lhe procedures outl ined in chapter 43 alter 1966. .Jcc Honre
Rule Procedufes Act. Mass. Gen. Laws ch.43B, $ 18.

8. Massachusetts Municipal Associat ion , Ask he MMA, at http / /rnrna.org/local gov
ernmenl/ask rnmzr/cl lange governrlent.html ( last visi tecl Noventber, 6, 2001) ancl
copy on l i le with authors.

9. The Hornc Rule Charter does not el iminate a iocai i ty 's abi l i tv to peti t ion the state
legislatrrre lbr a special act to acconrpl ish the sanle enals. ht Bcl.  of Sa]u:tntcn of
Brair)tfee v. Town Clerk of BrainLrcc, the court ruled that there was Jlo
indicate that section 4 ol the Home Rule Amendme t,  which outl ines ihe charter
amendmcnt procedure, is a l imitat ion on. or exceptiol l  to, a nlunicipal i ty s power to
petl t ion the general coult fbr the sanre result throLrgh ihe 51a1e legislature as out
l i i r ed  i n  sec r i on  8 .  370  Mass .  l l 4 ,  117  18 ,  345  N .E .2d  699 ,  701  ( t 976 )  I nc leed ,
the Home Rule Amendment reserves fbr the state the po\,ver Lo pass acts "for.the

incorporal ion or dissolut ion ol ci t ies and towns as corporate elt t i t ies. " l {onle Rule
Amendrnent, Mass. ( lonsl.  arl .  LXXXIX, S 8.

10. Sections 2, 3. and 4 of the Home Rule ADendrnent, along $' i th the Hoire Rule
Procedures Act, outl ine the require| lents for adopting, revising, or amending a
horne rule charter See Home Rule Anlendment, \ lass. Consl. art.  LXXXIX, SS
2 4; Honre Rule Procedures Act, Mass. Gen. Laws ch. 43B (2003). Any municipal,
i t) ,can adopt a honle rule charter by f i .st l taving f i f teen percert ol i ts regislered vot
ers si l jn a peti t ion pult ing the question ol e]ecting a charter comnissicrn on the
ballot.  Scc Horne Rule Proccdures Act, Mass. Gen- Laws ch. 438, S 3 l f  the char
ter cornmission is app.oved, i t  \ \ ' i l l  then be responsible for dralt ing a ne$, cl tarter,
which \\ ' i l l  bc voted upon again by the eleclorale. The only role the state plays in
this process is a le[ ja] review 01 t l te ne$,charter by the state Attorney Ceneral to
make sure thar there is no r:or f l ict \4 i th exisring stare law ld. ar S l0 (c) .  I f  the char-
ter is approved. i t  is recorded and elfect ive on the dale specif ied in the charter.

I  1 See Massachusetts DeparLment of I iousing al lcl  Comnlunitv Development. lJomc
Rule Amcndntent and rht: l lone Rule Proccdur.s Act-Suntntary, l2 (2000), at
ht lp:/ /u,ww state ma us/dlrccl/publ icat ions,/hrapsc.pdf ( last visi ted Augusr 21, 2003)

IHerein:rf ter DHCD Home Rule Summaryl.
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12. See id.
13. si 'c id. at 7.
14. Scc ld. at 1
15.  Id .  a t  12 .
16. .Scc Home Rule Amendment, Nlass. Const art. LXXXIX, S 3 ( The vole on the

question lof whether 1() adopt or amend a Home Rule Charterl arnd the election ol'
the charter cornmission shall lake place at the same time. If the voie on tl le cluestion
slrbnrjtted is in the affirmative, t lte nine candjdates receiving the highest number of
r o r . r  r ha l l  hc  dp ,  l , , r pd  . l v ,  I , d .  ) .

17. Seetl l lCD Honre Rule Sumrnary, sopra note Error! Bookmark not defined., at 12.
18. .Sr:c Home Rule Procedures Act, Mass. Gen. Laws ch. 43ts, S 8(a)
19. See id. at S 9(c); see a./so Home Rr.r le Antendment. Mass. Consr. art.  LXXXIX, S 3.
20. Once the f inal report lor the adoJrt ion of revisron ol a charter is submitted by the

charter commission, Lhe question ol-whether to adopt the proposed charter is sub
mitted 1o the voters as a si l lgle question unless the charter commission provides for
the separate subr)l ission of proposed aevisions. 

'  
I lome Rule Proceclures Act, Mass.

Gen. Laws ch. 43B, $ I l  Thereibre, even though mull jple proposals may be pre
sented to the electorate, * 'hether there are alternatives at al l ,  or \ \ 'hat forms those
alLernatives take, are decicled entirely and independently by the cltarter commission.
Furthermore, l l  the charter con ission recommends thal a honte rule rn:rr ler nor
be adopted or revised, then Lhe process is also tc.rrt inated without anv opportunity
1br the rnunicipal governntent or the voters to intervene. .9rr rd. ( [A] charter cont
mission report lvhich does not reconrmend the adoption or revision of a dlarter
shal l  n.rt  bc submitted to the voters. ").

21. A charler proposal that has been denied by the electorate, but ntanaged to rclei\e
thlrty ' i ive pefcent of the aff irmati \ 'e vote. can be resubmitted t l l roul lh a peti t ion b)
the voters. See id. at $12A. Neverthcless, there is no authoritv in thjs section that
al lows any party to alter or:tmend the charter proposal fbr resubnlission. The only
changes that can be made are to the dates in the original charter proposal. Id.

22. Scc DHCD Home Rule Summa|y, supra note 10, at 7. The municipal i t ies in the
Boston region that have received special act charters af ier the passage of the Home
Rule Amendment are Burl i  gton, l)uxbury, Framingham, f{ul l ,  Needham,
Lexington, Stonehanr, and Weymouth Sce id.

23 lncleed, sonre municipal i t ies with home rule charters continue to peti t ion lbr special
acts Lo amend their charter even though t l ley have the power to change i t  local ly.
For exanrple, the totvn of Acto| has a honre rule charter, which al lows lr ro amencl
i ls charter to change the posit ion of pol ice chiel to an appointed posi l iol l .  See Mass
Const. amend. art.  2, S .1 (describing the procedure lbr antending a city or town
cha.ter ') .  N{unicipal i t ies in general are also enabled to do the same thing though a
local refelendum accordinl j  to the Massachusetts Ceneral l ,alvs. .See Mass. Gen.
Laws ch 41, S 1B (2003) Nonetheless, Acton peti t ioned for and received a special
legislat ion to convert the pol ice cl i jef posit ion to an appointed ol l lce in 1998. I t  is
not entirely clear why i l  peti t ioned for special legislat ion to enacl this anlendment.
but there are t\ \ 'o possjble reasons. I . i rst.  the pol ice chiefposit ion i t  Acton was acfu
a1ly governerl by previous specjal act legislat ion passed jn 1938.' lhe Honre Rule
Procedures Act does al low nlunicipal i t ies to ame|d or repeal special act lel i is lat ion
affect ing only their municipal i ty. but only i l  the sp-"cjal act legislat ion cloes not state
otheru' ise and was enacted subsequent to the passage of the Home Rule
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Amcndment. See Home Rule Procedures Act. Mass. Gen. Laws ch. 43B, S lg. Since
the specral act legislat ion was passed prior to the f lome Rule Amendment, arguably
oniv another act of spccial legislat ion could al ler i t .  Indeed, the speci l ic language ol
the 1998 Acton speciai legislal ion simply slated that i t  repealed a previous act.
Second, even i f  Lhe special legislat ion could have been altered through ihe process
outl ined iJl  the Horne Rule Procedures Act or pursualrt  to the ntorc specj l ic auLhot.,
j tv granted b], Chapter ,1 l  ,  $ l  B of thc genera l  la$'s, both of ihose provrsrors r r( lu r r  e
relarendum approval, which is arguably i tore t ime- and resoutces consuming lhan
simply asking ibr a starnp of approval by the state, especial ly u,hcn ihe proposed
change is relat ively minoi

24. See, e.9., Mass. Gen. Laws ch. 41, S 1B (al lorving al l  to,"vns to change certain elected
posjt iors to appointed posit ions through rel-erendum); Mass. Gen. Laws ch. 41. S
2l (al lorving al l  towns to either al low t l leir selectmen to acl as certain off icers or
etnpower then lo appoint those posit ions through referendum).

25. See Home Rule Proceclures Act, Mass. Gen. Laws ch. 43B, S 11 ( Upon submissiorl
ol lhe l inal report of a chaaler commission under section nine, the cit)  counci l  or
board of selectmen shal l  orcler the proposed clrarter or charter revisjon to be sub
mjtted to the voters .");  sr:e also N4assachusetts Department of Housing arld
Cofirmunily Developmcnt, The Honte Rule Amendmenl and The Home Rule
Proceciures Act 4 (2001) ( The citv counci l  of board of selectmen upon receipt 01'
the f inal charter commission report ' tusl ord-"r the charler proposal or charter revi-
sion to appear on the bal lot .  .  .  (emphasis in original)).

26. Sr:r:  Honre Rule Procedures Act, Mass. Gen. Laws ch. 438, $ l0(c) ( l l  rhe aLtorney
general feports lhat the proposed amenairnent confl icls wit l t  the consti tut ion or
laws C)l lhe commonweallh, the ofder proposing such amendntent shal l  not take
e l l e c l  .  . .  ) .

27 See lJt:ard v. Town ofSalisbury.378 Mass. ,135, 441, 392 N.E 2d 832, 836 (1979).
28. Powers v. SccreLar)/ of Adnlinist rat lorj ,  4 1 2 Mass. 119, 129. 587 N.E 2d 744, 750

(1992 )

29 Id. (ci t ing Opit l iot l  of the Jusl ices, 368 \, , lass. 849, 854, 332 N E.2d 896 (1975)).

30 See Bosto,r Cas Contpany v. City of Soniervillc, 420 Mass. 7O2. 704 05, 652
N.E.Zd 132, 134 (1995) (f inding srate regulat ion on manufacture and sale ofgas
and electr ici ty by publ ic ut i l i t ies lo be so contprehensive as to preempt local i t ies
Irom regulat ing in thjs area)

3l Scc Town of Wendell  v. Attoney Ce.re.al,394 Mass. 518, 476 N E.2d 585 (1985).

32 Mass. Gcn. Laws ch.40C (" l l istorical Distr icts")
33 Mass. Gen. Laws ch 40A ("Zoning ).
3,1 See Home Rule Amendment, Mass Const. art.  LXXXIX. S 8. Wit lrout the local

[ jovernnlent 's cor]sent. the state can pass special legislat ion by a two,thirds vote iol
lowing a .ecornmendation by the governor _ld.

35 Sr:c Bclrn v. Secrelary of thc Conntonwcalth, 362 N4ass. 530, 534 3 5, 288 \.  E.Zd
287 ,289 (1972) (holding legislat ion affecring municipal ir ies $, irh prop()r uonar 1ep
resentation voting void because Carnbridge was the only nunicipal i tv that f i ts that
classi l icat ion).

36. Scr:,  c.g.,  2003 Mass. Acts 10 (special legislat ion renioving the tou,n ol Oak Bluffs
fronr the Martha s Vineyard commission upon bal lot approval by the vorers): 2002
lvlass. Acts 20 (special legislat lon amendjng charter to establ ish a director of f inance


